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Ms. Marlene H. Dortch Federal Communications Commission
Secretary Office of the Secretary
Federal Communications Commission

445 12th Street S.W.
Washington, DC 20534

Ms. Sandra K. Danner

Broadband Division

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street S.W., Room 3A-266
Washington, DC 20554

Re: Reply of T-Mobile, USA, Inc. to Opposition to Petition to Deny
WT Docket No. 12-4

Dear Ms. Dortch and Ms. Danner:

Pursuant to the First and Second Protective Orders (together “Protective Order”) issued in
the above-referenced proceedings on January 17, 2012,! please find attached a redacted
version of the Reply to Opposition to Petition to Deny (“Reply”) the Application of
Cellco Partnership d/b/a Verizon Wireless and SpectrumCo LLC for Consent to Assign
Licenses and Application of Cellco Partnership d/b/a Verizon Wireless and Cox TMI
Wireless, LLC for Consent to Assign License (collectively, “Applications”), filed in the
above-referenced docket, which contains certain confidential and proprietary information
related to T-Mobile, USA, Inc. (“T-Mobile™).

T-Mobile seeks Confidential and Highly Confidential treatment of certain information set
forth in the Reply under the Protective Order. The information marked in the Reply is
entitled to confidential, non-public treatment under the Freedom of Information Act
(FOIA) and related provisions of the Commission’s rules. See 47 C.F.R. §§ 0.457 and
0.459; 5 U.S.C. § 552, et seq. The information marked Confidential contains T-Mobile
business planning and other confidential information, including third party confidential
information, and the information marked Highly Confidential refers to Highly
Confidential agreements submitted by Applicants into the record herein.

. See Application of Cellco Partnership d/b/a Verizon Wireless and SpectrumCo

LLC for Consent to Assign Licenses and Application of Cellco Partnership d/b/a Verizon
Wireless and Cox TMI Wireless, LLC for Consent to Assign License, WT Docket No. 12-
4, DA 12-50 (rel. Jan. 17, 2012) (“Protective Order™).
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T-Mobile treats the Confidential network information in the Reply as confidential and
does not customarily release such information to the public. The Highly Confidential
information is held only by T-Mobile’s outside counsel and consultants who have signed
the appropriate acknowledgements of confidentiality. Information in the possession of a
public entity is considered to be “Confidential” if disclosure is likely to substantially
harm the competitive position of the person from whom the information was obtained.?

In support of its request for confidential treatment of the Reply, T-Mobile submits the
following more specific information pursuant to FCC Rule 0.459:

(1) Identification of Confidential Materials: T-Mobile seeks confidential treatment for
certain network information set forth in the Reply. Pursuant to the Protective Order, T-
Mobile has marked each page of the non-redacted version of this filing with the legend,
as applicable: “CONFIDENTIAL INFORMATION - SUBJECT TO PROTECTIVE
ORDER IN WT DOCKET NO. 12-4 BEFORE THE FEDERAL
COMMUNICATIONS COMMISSION” or “HIGHLY CONFIDENTIAL
INFORMATION - SUBJECT TO PROTECTIVE ORDER IN WT DOCKET NO.
12-4 BEFORE THE FEDERAL COMMUNICATIONS COMMISSION.” Each
page of the redacted version of this filing is marked with the legend “REDACTED -
FOR PUBLIC INSPECTION.”

(2) Circumstances Giving Rise to Submission of Information: To provide relevant market
information to the Commission in order to facilitate its review of the Applications in the
above-referenced Commission docket, T-Mobile voluntarily provides the confidential
information provided in the Reply.

(3) Degree to Which Information is Commercial or Financial: The information in the
Reply includes confidential information about T-Mobile’s business. This information is
sensitive commercial information as it contains information concerning T-Mobile’s
business operations. T-Mobile treats this data as confidential and would not submit the
data to the Commission without assurances that the information will be kept confidential.
The information marked Highly Confidential relates to information that Applicants have
asserted is confidential to their businesses and that they filed as Highly Confidential
pursuant to the Protective Order.

2 See National Parks and Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C.
Cir. 1974); Critical Mass Energy Project v. Nuclear Regulatory Commission, 975 F.2d
871, 873 (D.C. Cir. 1992).
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(4) Degree to Which the Information Concerns a Service Subject to Competition: The
Reply contains information about T-Mobile’s business. Such information is directly
related to T-Mobile’s service offerings which are subject to substantial competition from
numerous other communications service providers, particularly wireless providers. The
information marked Highly Confidential relates to information that the Applicants have
asserted is confidential to their businesses and that they filed as Highly Confidential
pursuant to the Protective Order.

(5) How Disclosure Could Result in Substantial Harm: Disclosure of T-Mobile’s
network design information and related highly confidential information would enable T-
Mobile’s competitors to determine sensitive information concerning the Company’s
business plans. The information marked Highly Confidential relates to information that
the Applicants have asserted is confidential to their businesses and that they filed as
Highly Confidential pursuant to the Protective Order.

(6) Measures Taken to Prevent Disclosure: T-Mobile holds the information provided in
this submission in strict confidentiality and, with respect to the Highly Confidential
information, it is held only by T-Mobile’s outside counsel and consultants who have
signed the appropriate acknowledgements of confidentiality.

(7) Public Access to Information, Third Party Disclosure;: T-Mobile has not made this
information publicly available through previous disclosures.

(8) Justification of the Period During Which the Material Should Not be Publicly
Available: T-Mobile requests that the Commission hold the Confidential information out
of public view for five years or until such earlier time as the information may otherwise
be made public by T-Mobile. It requests that the Commission hold the Highly
Confidential information for a period of time commensurate with the holding period for
the Highly Confidential information submitted by Applicants to which it relates.

Based on the foregoing, T-Mobile requests confidential treatment of designated portions
of the Reply pursuant to FCC Rules 0.457 and 0.459 and the Protective Order.

Pursuant to the Protective Order, T-Mobile is delivering two copies of the confidential
version of this filing, via courier, to Ms. Sandra K. Danner with the Broadband Division
of the Commission’s Wireless Telecommunications Bureau. One copy of the
confidential version and two public, redacted versions of this filing are also being filed by
courier with the Secretary’s Office. One copy of the public version of this filing is being
filed electronically through the Commission’s Electronic Comment Filing System.
Finally, one copy of the confidential version of this filing is being transmitted by courier
to the Commission’s Secretary’s Office for time-stamp return by courier to the
undersigned counsel.
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Should you have any questions, please contact the undersigned.

Very truly yours,

/s/ Jean L. Kiddoo
Jean L. Kiddoo

Counsel for T-Mobile, USA, Inc.
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SUMMARY

Applicants’ responses to the various petitions to deny their proposed license assignments
are insufficient to carry their burden of proof that the Transactions would be consistent with the
public interest, convenience, and necessity. In an effort to show public benefits from the Trans-
actions, they reiterate the well known industry-wide need for spectrum resources to satisfy
growing consumer demand for mobile broadband services. However, such generalized benefits
would be realized whenever any carrier obtains any additional spectrum — and in this case, would
be substantially greater if virtually any carrier other than spectrum-rich Verizon acquired the
frequencies at issue. In any event, such general claims of putative benefits cannot outweigh the
specific and substantial harms to competition and the public interest that would result from these
Transactions as demonstrated in the record of this proceeding.

Applicants’ claim that Verizon Wireless “needs” additional spectrum to meet its custom-
ers’ specific demands also rings hollow. Verizon Wireless already holds more valuable spectrum
than any other carrier. The record shows it has not even started using the AWS spectrum it
acquired in 2006, and — even after the Transactions were announced — it has been telling inves-
tors and the public that its LTE network is barely being utilized and it has no pressing need for
any additional spectrum in the near-term and no need even beyond that for additional spectrum
on a nationwide basis. Moreover, Applicants’ claim that Verizon Wireless uses its existing
spectrum “efficiently” (and, in particular, more efficiently than T-Mobile uses its spectrum)
collapses upon closer examination. As an initial matter, their analysis oversimplifies in a way
that biases its results by presenting aggregated nationwide data, when in fact cellular networks
are designed and deployed market by market, so that spectral efficiency can and does vary
significantly from one market area to the next. More fundamentally, Applicants’ spectral
efficiency metric is invalid in two critical respects. It falsely assumes that all wireless users

place equal demands on the network and that all spectrum is created equal. T-Mobile’s network
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over 50% leased (i.e. its EBS spectrum).® Verizon Wireless’ aggregate spectrum holdings are far
more valuable than Clearwire’s or any other carrier’s, and only AT&T’s even approach it
Verizon Wireless already has an extensive LTE footprint, and already holds an average of 20
MHz of AWS spectrum across most of the United States, acquired in 2006, which it has not even
deployed yet.ﬁ It is not facing any immediate need for spectrum to deploy 4G broadband — quite
the contrary. Verizon Wireless has said repeatedly that it has sufficient spectrum and is not in
need of significant additional spectrum. As recently as this past November, Verizon Wireless
was confidently reiterating this pc;int.2 Lowell McAdam, Chief Executive Officer of Verizon
Communications (the majority owner of Verizon Wireless), according to a press report, told
investors only a few months before the Transactions were announced that “even when the day
comes when the company needs more spectrum, . . . the company is in a good position, because
it will likely only need additional spectrum in specific markets. ‘Even if we see high levels of
adoption of data that we have forecast, high usage will mostly be in certain cities,” he said. ‘So
we can go in there with a rifle to pick off spectrum in specific markets, rather than take a shot

gun approach."’m These Transactions, of course, represent precisely the “shot gun approach”

§  Deutsche Bank Markets Research, US Telecom Services: Industry Update, “Key Updates

on Major Spectrum Deals,” Feb. 5, 2012.

I Petition to Deny of T-Mobile, USA, Inc., WT Docket No. 12-4, at 3 (filed Feb. 21, 2012)
(“T-Mobile Petition™).

& Opposition at 13 (Verizon Wireless “will soon begin deploying its existing AWS spec-

trum holdings into the 4G LTE network . . .””) (emphasis supplied).

2 “How soon will wireless operators run out of capacity?,” FierceWireless, Nov. 3, 2011,

available at www.fiercewireless.com/story/how-soon-will-wireless-operators-run-out-
capacity/2011-11-03 (reporting on a presentation by Verizon Wireless Chief Technology Officer
David Small at the Open Mobile Summit in November 2011).

1 «“Verizon CEO talks up spectrum, downplays Sprint iPhone,” CNET News, Sept. 21,

2011, available at http://mews.cnet.com/8301-30686_3-20109452-266/verizon-ceo-talks-up-
spectrum-downplays-sprint-iphone/.
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carriers.”® In attempting to refute warehousing allegations, however, Applicants notably evade
the central point: that — unlike T-Mobile and others — Verizon Wireless has been sitting on a
large block of unused AWS spectrum for more than five years. Verizon Wireless has done
virtually nothing with the AWS spectrum since acquiring it at auction in 2006. This is despite
the fact that Verizon Wireless already holds 20 MHz of AWS spectrum covering about 2/3 of the
country.’*tj

By contrast, commencing immediately after the auction, T-Mobile went to great lengths
and expense to clear the AWS spectrum of legacy users, achieving this goal in a mere two years
—much shorter than the 15-year build-out period for the licenses, which is an exceptionally long
period by normal licensing standards, reflecting the Commission’s concemns back when the
auction took place about the time that would be needed to clear the spectrum of legacy govern-
ment users.”? Significantly, T-Mobile’s efforts to clear the spectrum of legacy users also benefit-
ted other holders of AWS spectrum, not least among them Verizon Wireless, SpectrumCo and
Cox. But despite T-Mobile’s having cleared the way, Verizon Wireless has failed to make use of
this scarce and valuable public resource entrusted to it, and the Applications admitted that
“Verizon Wireless has sufficient spectrum to meet its immediate needs, and generally to meet

increased demands in many areas until 201 5.n18

Opposition at 23-27.
Ray Declaration at para. 16.
Ray Declaration at para. 24.

Application of Cellco Partnership d/b/a Verizon Wireless and SpectrumCo LLC for Con-
sent to Assign Licenses, File No. 0004993617, Description of Transaction and Public Interest
Statement at 13; Application of Cellco Partnership d/b/a Verizon Wireless and Cox TMI Wire-
less, LLC for Consent to Assign Licenses, File No. 0004996680, Description of Transaction and
Public Interest Statement at 12. Prior to announcing the Transactions, Verizon Wireless also
emphatically stated that it had no need for significant spectrum other than in certain markets and
therefore only needed a “rifle to pick off spectrum in specific markets, rather than take a shot gun
approach.” See n. 10, supra. Even after firing this unnecessary shotgun, Applicants stated in

"
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whether doing so would unnecessarily restrict the supply of spectrum in the marketplace. In
assessing whether the public interest will be served by this transaction, the Commission cannot
ignore the fact that Verizon Wireless has let more than five years pass without using its existing
AWS spectrum, while other users have moved mountains to clear legacy users, to deploy net-
works and develop equipment in order to use this spectrum as fast as possible. The Commission
not only may, but must, ask whether Verizon Wireless should be allowed to continue and even to
expand its waste of this precious public resource.?

Even on its own terms, Applicants’ simplistic “analysis” of Verizon Wireless’ alleged
spectrum efficiency as compared to the rest of the industry does not hold water. The attached
declaration of Dennis Roberson sets forth in detail the flaws of Applicants’ model, focusing by
way of example on their comparison of Verizon Wireless with T-Mobile.2 Initially, Applicants’
analysis oversimplifies by presenting aggregated nationwide data, when in fact cellular networks
are designed and deployed market by market, so that spectral efficiency can and does vary
significantly from one market area to the next? Such an overly simplistic approach is no more
useful for gaining an understanding of the relative efficiency of spectrum use by a carrier than
would be trying to glean insight into land use in New York or Los Angeles by averaging the total

U.S. population over the land mass of the entire U.S. Given the wide variations of spectrum

2 Applicants argue elsewhere in the Opposition (see pp. 63-64) that the Commission may
not consider the effect of its aggregation of spectrum on other carriers because of Section 310(d)
of the Communications Act, which provides that in assessing transfer applications for spectrum,
“the Commission may not consider whether the public interest, convenience, and necessity might
be served by the transfer, assignment, or disposal of the permit or license to a person other than
the proposed transferee or assignee.” But at issue here is not whether another individual trans-
feree is preferable. The issue is whether Verizon Wireless should be allowed to corner this
critical asset to keep it away from the market at large, particularly when the likely effect of
allowing it to do so will be to delay, not hasten, the deployment of full-fledged LTE by a multi-
tude of competitors.

23 Declaration of Dennis Roberson (attached as Exhibit A hereto) (“Roberson Declaration”).

% Roberson Declaration at para. 7.
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holdings and use in each market, a market-by-market look is necessary to gain any meaningful
insight.

More fundamentally, Applicants’ metric is itself invalid in two critical respects. It falsely
assumes, first, that all wireless users place equal demands on the network and, second, that all
spectrum is created v:',qual.gi

First, Applicants’ efficiency analysis fails to take into account the effect of different lev-
els of smartphone penetration as between Verizon Wireless and T-Mobile. As Applicants them-
selves note in other contexts, smartphones can use up to 35 times as much data as feature-
phones.gé Notably, a JPMorgan report issued March 5, 2012, demonstrates that Verizon Wire-
less” smartphone deployment lags well behind that of the other three largest carriers, including
T-Mobile.2Z. When the far greater spectrum demands of smartphones are taken into account in 49
of the top-50 markets for which data exists (Verizon Wireless does not serve San Juan, PR, with
owned spectrum), T-Mobile’s spectrum efficiency exceeds that of Verizon Wireless in all 5 of

the top 5 markets, and many more of the Top 49 markets 2

2 Additionally, Verizon Wireless has padded its comparison by including in T-Mobile’s

spectrum holdings the spectrum it has yet to receive from AT&T. Opposition at 25, n.62.
Verizon Wireless plainly has attempted to bias the results in its favor here; the transfer of this
spectrum to T-Mobile has not yet been approved and T-Mobile has had no opportunity to deploy
it, so it is inaccurate to hold T-Mobile to a measure of “efficiency of use” based on spectrum that
cannot yet be used. Not surprisingly (and inconsistently), Applicants do not hold Verizon
Wireless to the same standard and have nof included in its spectrum allotment the spectrum it
would receive if these Transactions were approved. Opposition at 25, n.62.

2 QOpposition at 7.

2 For example, the report shows that in the 4th quarter of 2011, T-Mobile had approxi-

mately 52% smartphone penetration compared to Verizon Wireless’ approximately 40%. See
Telecom, Cable and Satellite, Spectrum and Competition Overview, 4Q 2011 Wrap-Up and 2010
QOutlook, J.P. Morgan, at 4 (Mar. 5, 2010).

2 Roberson Declaration at para. 9. Professor Roberson also analyzed spectral efficiency

using an alternative metric proposed by Applicants, the ratio of spectrum share to customer
connections share. When the same corrections (outlined above) are made to this aspect of the

-10 -
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» But in the last six months alone — and not including the pending SpectrumCo/Cox deals
— Verizon Wireless has acquired or sought to acquire licensees or assignments covering
approximately 49 million POPs and 573 million MHz-POPs, more than twice as much as
it transferred away in the full five year period.2
e Including the SpectrumCo/Cox deals increases Verizon’s 6 month spectrum spending
spree to 334 million POPs and 6.352 billion MHz-POPs. ¥
These results are summarized in Figure 1 below. In other words, in the last six months alone,
Verizon Wireless has acquired or proposed to acquire approximately twenty-seven times as much
spectrum as it transferred away in the entire last five years. This is hardly the picture of modest
“rationalizing” of spectrum but clearly the portrait of a company eager to lock up as much
spectrum as it possibly can.

FIGURE 1

Verizon's Secondary Market Transactions |
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% Information compiled from the Commission’s ULS and Verizon’s FRN numbers.

A Key Updates on Major Spectrum Deals, Deutsche Bank Markets Research (Feb. 5, 2012)
at 11, Fig. 3.
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